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to the charges made against them for systematically violating the law 
in particular instances, but the defense is rarely examined in the 
calm and judicial spirit which we have a right to expect from schol- 
ars and jurists, regardless of their nationality or sympathies. Fair- 
minded French scholars, I may add, are not lacking who share the 
opinion here expressed (see, for example, the criticism by M. Chas. 
Dupuis in the Revue des Sciences Politiques, July-September, 1921, 
p. 345). It must be admitted that the authors have succeeded in 
assembling a large amount of information regarding the conduct 
and character of the war, much of which is no doubt accurate, but 
there is also much derived from newspaper reports, the correctness or 
which is very doubtful. Many official and more trustworthy sources 
of information appear to have escaped their notice. 

Aside from the defects mentioned above, the work is marred by 
many inaccurate statements of fact and of law, numerous errors of 
orthography in respect to proper names and titles of books, especially 
those in foreign languages, and, what seems inexcusable for a com- 
prehensive two-volume treatise, there is, apart from a brief table of 
contents, no index whatever. 

J. W. Garner. 

University of Illinois. 

Outlines of Historical Jurisprudence. By Sir Paul Vino- 
gradoff. Volume I: Introduction — Tribal Law. London, Ox- 
ford University Press, 1920.— ix, 428 pp. 

It was once the confident hope enamored of jurisprudence to re- 
duce the principles of law to absolute simplicity. But for the present 
that hope has been deferred by the disconcerting observation of 
jurists and social philosophers that even the ultimate standard of 
conduct appears to be a variable. In fact, the gloss thus cast upon 
Austinianism, dogmatic legal philosophy, legal history of natural 
content, and, indeed, all lop-sided juristic theory, is such as to have 
superinduced a crisis in legal thinking. To meet the juncture it has 
variously been sought to replace the ancient by more up-to-date 
shibboleths or else, evading the issue, to convert jurisprudence into a 
Benthamite engine of hasty Teform. There even appears at times 
professed scepticism as to the possibility of continuity in legal de- 
velopment. But these are expedients which do not appear to meet 
squarely with the salient problem of legal evolution. On the other 
hand, it is obviously insufficient to edit a bare catalogue of interesting 
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items concerning the comparative legal customs of primitive or cul- 
tured folk or simply to chronologize the vicissitudes of legal institu- 
tions and doctrines. All these things have their value, not to be 
underestimated, but to the legal scholar mainly in that they should 
furnish grist for the mill of a more comprehensive and a more 
coherent jurisprudence. In short, it would seem that a satisfactory 
explanation must lie on the lips of a legal science, wise both to 
profit by the results achieved in the manifold branches of juristic 
research and to rise above the prejudices of narrow schools of 
thought, permeated by the spirit of philosophy and above all large 
in historic vision. It is felicitous that in the work of which the 
present is the first volume, the hands of a master have been set to the 
fundamental problem of historical jurisprudence. 

Of the two portions into which this volume is divided, the intro- 
duction will be found to present more points of general interest. 
Two achievements, at least, have here been accomplished. In the 
first place, the affinities of jurisprudence with its sister sciences and 
in particular with logic, psychology, economics and politics, have 
been systematically indicated and, let it be hoped, the waning illu- 
sion of an isolated jurisprudence forever laid. In general, the 
avowed purpose of the author to put problems, to suggest relation- 
ships, rather than to attempt definitive and detailed solutions, has 
compelled an eclecticism, which is to be described as comprehensive 
and cautious. Thus, the operation of logical processes in procedure 
and especially in the interpretation and construction of legal rules is 
defended as " the dialectical treatment of materials, instinct with 
vital problems and issues " (p. 27), but with this is coupled a neces- 
sary stricture upon the pedantic legal logic which aborts in the ex- 
aggerated dogmatic construction so effectively attacked by Ihering. 
In the chapter devoted to those cases in which the law has to deal 
with the essentially psychological problems of lunacy and crime, a 
warning is issued against the application of one-sided theories and 
the " formal casuistry " resulting horn " the present system of a 
machine-like correspondence between abstract entities designated as 
crimes, and penalties graduated on external standards" (p. 53), for, 
as the author concludes, " the punishment has to fit the moral case 
of the criminal as the drug has to fit the pathologic case of the sick 
man" (p. 59). In this connection occurs a stimulating excursus 
upon the problem of motive, leading to the affirmation of a Kantian 
ethics, the relevance of which, to the reviewer's mind, might have 
been more clearly indicated. 
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Particularly suggestive are the two chapters dealing with the inti- 
mate contacts between jurisprudence and the other social sciences, 
for the effect of comprehensive treatment is to throw into luminous 
relief the vital interdependence of the problems of law, economics, 
politics, social statistics etc. Here a much-needed caveat is issued 
against the danger involved in a theory of " economic materialism ", 
which would in the hands of the Marxists subject all other interests 
to the "means of subsistence" and consequently result in the de- 
struction of the domain of law " under the pretext that law is merely 
a reflex manifestation of the preponderance of one or the other eco- 
nomic class" (p. 81). The general conclusion is that, apart from 
the special occasions where they meet, the cooperation of law and 
social science is indispensable to the solution of two great problems : 
" ( 1 ) the problem of the relation of State and Law to the individual 
and his sphere of interests, rights and duties; (2) the relation of 
State and Law to the various groups in which human solidarity finds 
expression" (p. 99). 

The second achievement in the introduction is to have demon- 
strated a method of approach to the problem of jurisprudence, emi- 
nently calculated to subserve the high demands of legal science and, 
as an incident to this, to have sketched with consummate concision 
the chief tendencies of juristic thought in the nineteenth century, as 
represented in particular by the rationalists, the nationalists and the 
evolutionists. The objections taken to an abstract rationalism, which, 
because founded upon the dogma of individualism, is " conditioned 
by circumstances and therefore historical in its essence" (p. 15S) 
and to "the mystic nationalism of the Romantic theory" (p. 134), 
together with the acceptance of the idea of evolution as indicating 
" a proper method " for estimating the course of development 
through which all systems of positive law pass, suggest the line which 
is to be followed. After pointing out that the aim may be " to 
trace the life of juridical ideas in their action and reaction on con- 
ditions" (p. 155) according to their ideological sequence, the 
author states : 

Recent discussions make it abundantly clear that if individualistic 
civilization were to give way before one based on a socialistic conception 
of the social tie, all the positions of jurisprudence would have to be 
reconsidered. Nor is it doubtful that our individualistic jurisprudence 
has established its predominance after a prolonged struggle with feudal 
and theocratic conceptions derived from the social ties of human fidelity 
and of Divine guidance. Looking still further back, we may discern 
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a great period of civilization in which the type of jurisprudence was 
Settled by the social tie of city life. Previously to the antique mSX/c,, 
we have the records of tribal arrangements. . . . And let us note that 
even a more primitive typical concentration ot totemistic society has 
been discovered by anthropological science (p. 157). 

If we grant, as it seems we must, that the basis of society has 
passed through typical phases in its development, the conclusion is 
inevitable that, " The essential point is to recognize the value of 
historical types as the foundation of a theory of law " (p. 160). 

In development of this scheme, the second portion of the present 
volume, relating to tribal law, conveniently summarizes the results 
of modern scholarship as to the origin of marriage relationships, the 
family system of the Aryans, and the organization of the tribe. A 
second volume on the Jurisprudence of the Greek City is shortly to 
be forthcoming. 

Not a minor excellence of the present volume is the author's 
usual style, incisive, brilliant. His pages are not marred by that 
most unfortunate of all pedantries, a superfcetation of inconsequen- 
tial notes. On the other hand, since the office of reviewer may not 
restrict itself to summary, a former pupil may perhaps be permitted 
to add that the most common criticism of this volume from the point 
of view of its usefulness to American legal studies, aside from the 
cavils suggested by philosophic prejudice, will probably be one of 
regret — regret that, particularly in the introduction, vital problems 
are touched and yet the exigencies of time and space preclude their 
treatment in extenso. 

It is confidently to be expected that the succeeding volumes will 

rival the one before us in suggestive method, in comprehensiveness, in 

profound scholarship. If so, it is not improbable that the Outlines 

of Historical Jurisprudence will stand for some time as the most 

significant landmark of theoretical jurisprudence which has appeared 

in England or America since the days of John. Austin — a monument 

worthy of a distinguished scholar, "similiter eloquentiee et legitime 

scientice artibus decoratus". _, _ __ 

Hessel E. Yntema. 

Columbia University. 

The American Railroad Problem. By I. Leo SHARFMAN. 
New York, The Century Company, 1921. — xiii, 474 pp. 

In this work Professor Sharfman does three things, and does them 
well. He gives an admirable history of the war administration of the 



